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Attachment 1 
 

Agenda Item Summary 
 
 

BACKGROUND  
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Oregon Endangered Species Act (OESA) requires particular state 
agencies to develop plans for the management and protection of 
endangered species (ORS 496.182(8), OAR 635-100-0140(6)), and to 
comply with survival guidelines adopted by the Oregon Fish and Wildlife 
Commission (Commission) for threatened species (ORS 496.182(2), 
OAR 635-100-0130). 
 
Survival guidelines are quantifiable and measurable guidelines that the 
Commission considers necessary to ensure the survival of individual 
members of the species (ORS 496.182(2)(a); OAR 635-100-0100(13)). 
They may include take avoidance and protecting resource sites such as 
nest sites or other sites critical to the survival of individual members of 
the species (ORS 496.182(2)(a)). Survival guidelines only apply to 
actions proposed on lands owned or leased by the state, or for which the 
state holds a recorded easement (OAR 635-100-0135(1)); they do not 
apply to private lands (ORS 496.192(1)) or other non-state public lands. 
 
On February 9, 2018, the Commission decided that the Marbled Murrelet 
(Brachyramphus marmoratus) warrants reclassification from threatened 
to endangered, or “uplisting”, under the OESA. The issue of 
reclassification had been under review for more than a year and was first 
initiated by a petition from several conservation groups. In making its 
reclassification decision, the Commission determined that under the legal 
standard in ORS 496.176(3) uplisting is warranted because the species is 
in danger of extinction throughout any significant portion of its range 
within Oregon and at least one of the following three factors is satisfied: 
1) that most populations are undergoing imminent or active deterioration 
of their range or primary habitat; 2) that overutilization of the species or 
its habitat for commercial, recreational, scientific, or educational purposes 
is occurring or is likely to occur; and 3) that existing state or federal 
programs or regulations are inadequate to protect the species or its habitat. 
The background and basis for the Commission’s decision are summarized 
in Attachment 2.  
 
As part of its action at the February 2018 meeting, the Commission 
directed Oregon Department of Fish and Wildlife (Department) staff to 
develop Marbled Murrelet survival guidelines for adoption at the time of 
reclassification in June 2018. Survival guidelines were not required for 
the species when it was first state-listed in May 1995. The survival 
guidelines requirement became effective in July 1995.  
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PUBLIC INVOLVEMENT 
 
 
 
 
 
 

• Addressed questions of interested persons, including the news media  
• Conducted meetings, calls, and correspondence with interested persons 
• Carried out consultation with interested and affected parties as required 
by OAR 635-100-0105(10) 
• Maintained/updated the Department’s Marbled Murrelet webpage to 
help keep the public informed of the rulemaking process and to facilitate 
public involvement  
• Presented information at four Commission meetings where the 
Commission took public comment 
 

 
ISSUE 1 

 
Development of Survival Guidelines for Marbled Murrelet 
 

ANALYSIS 
 

Proposed Marbled Murrelet survival guidelines and supporting documents 
are provided in Attachments 3-4. In developing survival guidelines, staff 
considered conservation needs of the species and existing state and 
federal programs and regulations, while also mitigating adverse impacts 
on local economies (ORS 496.182(2)(b)).  
 
These survival guidelines help to address several key threats to the 
Marbled Murrelet, including human activities that remove or modify 
suitable habitat, disrupt or disturb nesting murrelets, or increase predation 
of murrelet eggs or young. They are intended to minimize potential for 
take of Marbled Murrelets on state lands.  
 
For affected state land-owning and managing agencies, survival 
guidelines will serve as interim murrelet protections until endangered 
species management plans are developed and approved by those agencies 
(required within 18 months of uplisting) and reviewed and approved by 
the Commission (required within 24 months of uplisting) (ORS 
496.182(8)(a)(C), (D)). Once the Commission approves an affected state 
agency’s endangered species management plan for the Marbled Murrelet, 
that agency’s plan supersedes their obligations under survival guidelines 
for the species (OAR 635-100-0140(8)).  
 

 
ISSUE 2 
 

 
Requirements on the Commission and Affected State Agencies 
Following Uplisting  

ANALYSIS Procedural Steps under the OESA: 
Within 4 months of listing an endangered species, the Commission, in 
consultation and cooperation with state land-owning and managing 
agencies, must determine whether state lands can play a role in the 
conservation of that species (ORS 496.182(8)(a)(A)). If so, an affected 
state land-owning or managing agency must determine, in consultation 
with the Department, what role its lands will play in the conservation of 
the endangered species (ORS 496.182(8)(a)(B)). To do so, the agency 
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must consider the survival guidelines adopted by the Commission, 
additional information provided by the Department on the conservation 
needs of the endangered species, the social and economic impacts of 
implementing needed conservation measures, and the agency’s statutory 
obligations.  
 
The affected agency must then develop and approve an endangered 
species management plan and submit it to the Commission for review and 
approval (ORS 496.182(8)(a)(C)). Commission approval is based on 
whether the plan achieves the role defined by the agency (ORS 
496.182(8)(a)(D)). Given the biological needs of the species, and in 
consultation with state agencies, the Commission may modify the 
endangered species management plan to make it consistent with the 
agency’s role (ORS 496.182(8)(a)(D)). The Commission must approve 
the endangered species management plan within 24 months of listing the 
species as endangered. In the absence of an approved endangered species 
management plan, state land-owning or managing agencies will follow 
survival guidelines (ORS 496.182(3)).  
 
The Commission must also determine whether state agencies other than 
land-owning and managing agencies can serve a role in the conservation 
of the endangered species (ORS 496.182(8)(b)). If so, the Commission 
must notify the affected agencies in writing (OAR 635-100-0150(1)). 
Those agencies must then determine their role consistent with OAR 635-
100-0150(1) and provide the Commission with a written description of 
their role (OAR 635-100-0150(3)). There is no statutory or rule time 
frame for this determination.   
 
Marbled Murrelet Nesting Habitat on State Lands: 
Based on 2012 habitat suitability data, recorded nest locations, and inland 
survey results, Marbled Murrelet nesting habitat on state-owned lands is 
mostly found on property managed by the Oregon Department of Forestry 
(ODF) and Oregon Department of State Lands (ODSL). The ODF 
manages Board of Forestry-owned lands, including the Tillamook and 
Clatsop State Forests located in the northern Oregon Coast Range and 
smaller tracts of state forest land scattered in western Oregon. The ODSL 
manages the Common School Fund forest lands in the Elliott State Forest 
(most of which is owned by the State Land Board) located in the southern 
end of the Oregon Coast Range. Suitable Marbled Murrelet habitat also 
occurs on some state parks managed by the Oregon Parks and Recreation 
Department (OPRD), and state wildlife areas owned and managed by the 
Department. Small parcels of suitable Marbled Murrelet habitat occur on 
lands owned or managed by the Oregon Department of Transportation 
(ODOT). 
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Notification of Affected State Agencies: 
The Department has already been consulting with a wide range of 
interested and affected parties on the Marbled Murrelet rulemaking 
process. As described above, the Department, ODF, ODSL, OPRD, and 
ODOT are the state land-owning and managing agencies with known 
holdings of murrelet nesting habitat. There might also be situations where 
state agencies other than land-owning and managing agencies could 
undertake actions with potential to violate Marbled Murrelet survival 
guidelines and where additional consultation with the Department is 
required (OAR 635-100-0130).  
 
Following reclassification of the Marbled Murrelet, the Department 
proposes to formally notify ODF, ODSL, OPRD, and ODOT in writing 
that some of the lands they manage have a role to play in the conservation 
of the species, and that they will be required to develop and adopt an 
endangered species management plan for the Marbled Murrelet 
(Attachment 5a). The Department also proposes to inform additional state 
agencies other than these land-owning and managing agencies of the new 
Marbled Murrelet survival guidelines (Attachment 5b). Staff recommend 
that the Commission support notification now to allow affected state land-
owning and managing agencies as much time as possible to develop 
endangered species management plans and to ensure that other state 
agencies are aware of the rule changes and their responsibilities under the 
new requirements. 
 

OPTIONS 
 

1) Amend the State List of Threatened and Endangered Species to 
reclassify the Marbled Murrelet as endangered, adopt survival guidelines 
for the species as proposed by staff, determine that state lands have a role 
to play in the conservation of the Marbled Murrelet, and direct staff to 
notify and consult with affected state agencies. 
 
2) Amend the State List of Threatened and Endangered Species to 
reclassify the Marbled Murrelet as endangered, adopt survival guidelines 
for the species as modified by the Commission, determine that state lands 
have a role to play in the conservation of the Marbled Murrelet, and direct 
staff to notify and consult with affected state agencies. 
 

STAFF 
RECOMMENDATION 
 

 
Option 1 
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DRAFT MOTION 1 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
DRAFT MOTION 2  
 
 
 
 
 
DRAFT MOTION 3  
 
 
 
 
 
 
EFFECTIVE DATE 

I move: 
A) To determine that the natural reproductive potential of the Marbled 
Murrelet is in danger of failure due to limited population numbers, disease, 
predation, or other natural or human actions affecting its continued existence, 
and that the following factor(s) exist(s)  
[state one or more applicable factors from below] 

a) That most populations are undergoing imminent or active 
deterioration of their range or primary habitat;  

b) That overutilization of the species or its habitat for commercial, 
recreational, scientific, or educational purposes is occurring or is 
likely to occur; 

c) That existing state or federal programs or regulations are inadequate 
to protect the species or its habitat. 

B) To adopt the reasoning and interpretations contained in Attachment 2;  

C) To amend OAR 635-100-0125 to reclassify the Marbled Murrelet as 
endangered in the State List of Threatened and Endangered Species. 

 
 

Adopt Survival Guidelines for Marbled Murrelet as proposed by staff,  
or  

Adopt Survival Guidelines for Marbled Murrelet as modified by the 
Commission. 

 
 

Determine that state lands have a role to play in the conservation of the 
Marbled Murrelet; and thereby direct staff to notify affected state agencies in 
writing in the form of Attachment 5 and consult with state agencies pursuant 
to ORS 496.182(7) as they set priorities for establishing endangered species 
management plans. 

 
June 21, 2018 
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